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RECENT DECISIONS. 

Denton D. Robinson, Editor-in-Charge. 
Edward I. Devlin, Jr., Associate Editor. 

Adoption — Agreements to Adopt — Remedies for Breach. — Defend- 
ant's intestate and plaintiff's parents drew up articles whereby the 
intestate purported to adopt the plaintiff. The adoption was invalid, not 
being in compliance with the statute. Held, plaintiff has no rights, 
since the articles contained no promise to leave property to the plaintiff. 
Webl v. Mcintosh (Iowa, 1916) 159 N. W. 637. See Notes, p. 153. 

Carriers — Restraint of Princes. — The claimant's steamship was libeled 
for the non-performance of a contract to carry gold from New York 
to Plymouth and Cherbourg. "When about 1000 miles from Plymouth, 
the master put back to America in obedience to a message received 
from the directors that war had been declared. The message was false, 
as war was only imminent at the time. Held, there was no restraint 
of princes, and, as the master acted under orders, the abandonment of 
the voyage was not in the exercise of his discretion. The Kronprin- 
zessin Gecilie (1 C. C. A. 1916) 36 N. T. L. J. 915. See Notes, p. 147. 

Carriers — Seizure of Goods by Public Authority at Suggestion of 
Carrdjr. — Martial law was declared in a flood district, and at the 
suggestion of the carrier, a shipment of chickens was appropriated by 
military authorities. Held, the carrier cannot defeat recovery by the 
shipper on the grounds that there was a confiscation. Chicago etc. B. B. 
v. Collins Produce Co. (7 C. C. A. 1916) 235 Ped. 857. 

Under the stringent rule of the common law, the carrier assumed 
all risks of loss or injury, save those resulting from acts of God or a 
public enemy. Morse v. Slue (1672) 1 Vent. 190, 238; see Coggs v. 
Bernard (1703) 2 Ld. Raym. 909, 917; Story, Bailments (9th ed) 
§ 489. But this rule has been relaxed in modern times, and is subject 
to several exceptions. I Hutchinson, Carriers (3rd ed.) §§ 265, 324 
et seq. Hence an express insertion in the bill of lading of one of these 
exceptions would seem to be in effect a mere declaration of the law 
and to be subject to the same construction. Although the mere 
declaration of martial law in a district would not relieve the carrier 
of all liability to the shipper, Illinois etc. B. B. v. McClellan (1870) 
54 HI. 58, still the carrier is not obliged to violate the law of the 
jurisdiction in fulfilling his contract, Wells v. Maine S. S. Go. (1874) 
4 Cliff. 228; see Atkinson v. Bitchie (1809) 10 East. 530, but is bound 
by duty and necessity to yield to the paramount public authority in 
power at the place where his undertaking is performed, Pingree v. 
Detroit L. & M. B. B. (1887) 66 Mich. 143. 33 N. W. 298. Thus a 
carrier is not liable if, without his fault, goods noxious to the police 
power are destroyed by the authorities, Wells v. Maine S. S. Co., supra; 
see Bailroad Co. v. O'Donnell (1892) 49 Oh. St. 489, 32 N. E. 476, or 
if goods are taken from it under legal process valid on its face. See 
McAlister v. Chicago etc. B. B. (1881) 74 Mo. 351, 363. But voluntary 
surrender of ships to the government in time of war will not excuse 
performance of contracts of affreightment, Craves v. Miami S. 8. Go. 
(1899) 39 Misc. 649, 61 N. T. Supp. 115, nor is the carrier excused 
where damage resulted from his own negligence commingled with acts 
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of God. McNeil Eiggins Go. v. Old Dominion 8. 8. Co. (7 0. C. A. 
1916) 235 Fed. 854. Hence it would seem that the carrier is protected 
only when the seizure has been made without negligence, procurement 
or connivance on its part See American Exp. Co. v. Mullins (1909) 
212 TJ. S. 311, 29 Sup. Ct. 381; Gibbons v. Farrell (1886) 63 Mich. 
344, 29 N. W. 855; Ziff v. Old Colony etc. B. B. (1875) 117 Mass. 591; 
Ohio & M. B. B. v. Yoke (1875) 51 Ind. 181; Railroad Co. v. O'Don- 
nell, supra; Patterson v. N. C. B. B. (1870) 64 N. C. 147. Therefore, 
the conclusion of the court appears to be sound and in accord with the 
scant precedent on the subject. 

Certiorari — Assessment Against a Veclage — Bight op Review by 
Taxpayer. — The relator was a resident taxpayer of a village assessed 
by a court to pay part of the cost of a county drain to be used by the 
village sewage system. The sole interest of the relator was that of a 
property owner on whom a part of the ultimate expense of the improve- 
ment would fall if the assessment was not annulled. Held, the relator 
had no interest sufficient to sue out certiorari. State ex rel. Sammons 
v. Nelson, Judge (Minn., 1916) 159 N. W. 758. 

A writ of certiorari will not issue as of right but only in the dis- 
cretion of the court on considering public convenience, State v. Clerk 
of Middletown (1853) 24 N. J. L. 124, the materiality of the error, 
Lowell v. County Com'rs. (1890) 152 Mass. 372, 380, 25 N. E. 469, and 
the interest of the petitioner. State ex rel. Holden v. Lamberton (1887) 
37 Minn. 362, 34 K W. 336. So in each case, all the facts peculiar to 
it must be considered in determining whether the writ will issue. 
Thus, one whose sole interest is that of a taxpayer in the community 
may not secure a writ against highway commissioners for laying out 
a highway, Lord v. Commissioners (1909) 105 Me. 556, 75 Atl. 126; 
Davis v. Commissioners (1891) 153 Mass. 218, 26 N. E. 848, nor may 
he review the appointment of an agent to allot authorized poor relief, 
Benton v. Taylor (1871) 46 Ala. 388, nor the designating of a highway 
for railroad purposes. Tallon v. Hoboken (1897) 60 N. J. L. 212, 37 
Atl. 895. Where the act under any circumstances would be ultra vires, 
the writ has been issued on behalf of a taxpayer, Behill v. Bast Newark 
and Jersey City (1906) 73 N. J. L. 220, 63 Atl. 81. Though in some 
cases he has been allowed the writ by merely alleging the illegal cir- 
cumstances of the act, Bawl v. McCown (1914) 97 S. O. 1, 81 S. E. 
958; Maxwell v. Supervisors (1879) 53 Cal. 389, nevertheless he should 
have a further direct interest different in kind from that of other tax- 
payers, Tallon v. Hoboken, supra, in the absence of which the writ 
should be denied. Conklin v. Commissioners (1868) 13 Minn. 454; 
Vanderstolphv. Boylan (1883) 50 Mich. 330; Sampson v. Commissioners 
(1904) 115 HI. App. 443, 450. 

Commerce — Intoxicating Liquors — Constructive Arrival— Wilson 
Act — Webb-Kenyon Act. — Interstate shipments of intoxicating liquor 
consigned to the shipper, with an order to notify the prospective pur- 
chaser, were intended for unlawful use. The carrier, cognizant of the 
illegal purpose, held the shipments for an unreasonable length of time 
pending directions by the party notified. Held, four judges dissenting, 
the shipments became by constructive delivery subject to local law. 
Charleston & W. C. By. v. Qosnell (S. O. 1916) 90 S. E. 264. 

Early decisions in the Supreme Court upheld state police laws 
though affecting interstate commerce, in absence of assertion to the 
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contrary by Congress. License Gases (1847) 46 TJ. S. 504. Subse- 
quently, these cases were modified, Bowman v. Chicago etc. By. (1888) 
125 TJ. S. 465, 8 Sup. Ot. 689, and finally overruled in favor of the 
doctrine of the immunity of the original package in the hands of" the 
importer. Leisy v. Hardin (1890) 135 U. S. 100, 10 Sup. Ot. 681. The 
Wilson Act (1890) 26 Stat. 313, c. 728, aimed to give wider scope to the 
operation of state police laws by divesting liquor shipments of their 
interstate character "upon arrival in such state". The practical value 
of the Act was destroyed by construing "arrival" to mean delivery to 
consignee, Bhodes v. Iowa (1898) 170 TJ. S. 412, 18 Sup. Ot. 664, thus 
opening the way to the very ruse here attempted. But neither the 
illegal purpose of the consignee, Smith v. Lafar (1903) 67 S. C. 491, 
493, 46 S. E. 332, nor knowledge of this purpose by the carrier, Adams 
Exp. Go. v. Kentucky (1907) 206 TJ. S. 129, 137, 27 Sup. Ct. 606, nor 
the fact that the carrier is acting as warehouseman, Heyman v. South- 
ern By. (1906) 203 TJ. S. 270, 27 Sup. Ct. 104, divests goods of inter- 
state character before "arrival". However, the decision in the principal 
case harmonizes with various dicta, see Adams Exp. Go. v. Kentucky, 
supra, 137; Kirmeyer v. Kansas (1915) 236 TJ. S. 568, 572, 35 Sup. Ot. 
419, and with a tendency towards a broader construction of the Wilson 
Act. Of. Delamater v. S. D. (1907) 205 TJ. S. 93, 98, 27 Sup. Ct. 447; 
State v. Belaye (1915) 193 Ala. 500, 68 So. 993; Purity Extract Go. v. 
Lynch (1912) 226 TJ. S. 192, 33 Sup. Ct. 44. The situation here pre- 
sented seems the very one against which the Webb-Kenyon Act (1914) 
37 Stat. 699, is aimed. See 28 Harvard Law Kev. 227. The concurring 
opinion of Hydrick, J., based on that Act, seems correct. Southern 
Exp. Go. v. State (1914) 188 Ala. 454, 66 So. 115. 

Constitutional Law — Inherent Power op Courts to Appoint and 
Eemove Court Officers.— Petitioner had been deputy clerk of the 
Supreme Court of Illinois until supplanted by an appointee of the 
Civil Service Commission pursuant to a Civil Service Statute which 
included in its provisions the office of deputy clerk. On petition for 
a mandamus commanding the auditor to pay petitioner the salary due 
since removal, the court held the Civil Service Statute constitutional 
and denied relief. People ex rel. Vanderiurg v. Brady (HI. 1916) 114 
W. E. 25. 

Courts of general jurisdiction, regardless of statute or constitutional 
provision, have the inherent right to choose assisting court officers 
where such officers are necessary. See White v. Hughes County (1896) 
9 S. D. 12, 67 N. W. 855; Stevenson v. Milwaukee County (1909) 140 
Wis. 14, 121 N. W. 654. It has been said that both this power of 
appointment and that of removal, essentially administrative, must be 
regarded as part of the judicial power in order to secure for the courts 
the proper independence from the other branches of government. State 
ex. rel Hovey v. Nolle (1888) 118 Ind. 350, 21 N. E. 244; Witter v. 
Cook County Comr's. (1912) 256 HI. 616, 100 N". E. 148. Since this is 
so, the courts have argued that this right cannot be invaded by the 
executive or the legislature and attempts so to do have been held 
unconstitutional. State ex rel. Hovey v. Noole, supra; Witter v. Cook 
County Comr's., supra; see In re Janitor (1874) 35 Wis. 410. Where 
such appointments by other departments have been upheld it has been 
on the ground that the function of the officers in question was not such 
as to make their appointment by the courts necessary for the carrying 
out of the judicial power. Carey v. Giles (1851) 9 Ga. 253; Jeffries v. 
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Bacastow (1913) 90 Kan. 495, 135 Pao. 582. In the principal case, 
the court found the officer in question not to be one whose appointment 
-was peculiarly necessary for the administration of the judicial function 
and consequently it was within the power of the legislature to include 
such officer in a civil service statute. The court is to be commended 
for refusing to apply the doctrine of inherent exclusive power to so 
minor an office. 

Constitutional Law — Interstate Transportation of Liquors — Webb- 
Kenyon Act. — A mandatory injunction was sought to compel the 
defendant railway to transport from "Maryland into West Virginia ship- 
ments of liquors for personal use. A West Virginia statute prohibited 
interstate and intrastate transportation of liquors for any purpose, and 
also the receipt of liquors so transported, but did not prohibit personal 
use of liquors. The injunction was denied on the ground that the 
statute was within the authority of the state under the Webb-Kenyon 
Act, and the constitutionality of the latter was sustained. Clark Dis- 
tilling Go. v. Western Maryland By. (U. S. Sup. Ot. Oct. Term, 1916, 
Nos. 75 & 76, decided Jan. 8th, 1917.) See Notes, p. 144. 

Contempt — Violating Injunction Against Disposing op Property. — 
The judgment debtor, while under an injunction against disposing of 
his properly, gave as security for a loan a life insurance policy which 
had already been pledged for more than its cash surrender value. Held, 
(one judge dissenting) this did not constitute a contempt. Hall v. 
Hess et al. (Sup. Ct. 1916) 161 N. Y. Supp. 418. 

Contempts are in general classified as being either civil or criminal. 
See Gompers v. Bucks etc. Go. (1911) 221 IT. S. 418, 31 Sup. Ct. 492; 
People ex rel. Munsell v. Court of Oyerand Terminer (1886) 101 N. Y. 
245, 4 N". E. 259. The criminal actions are punitive and are to uphold 
the dignity of the court, and therefore, the act complained of must 
have been done intentionally; civil actions are for the purpose of pro- 
tecting private rights and indemnifying the complainant, and it is 
immaterial whether the contempt complained of was committed inten- 
tionally or negligently. People ex rel. Kelly v. Aithen (1879) 19 Hun 
327; Gompers v. Bucks etc. Go., supra. Whether proceedings for viola- 
tion of an injunction are civil or criminal has led to a split of authority. 
It is urged that they are sui generis and that since a judgment may 
be punitive at the court's discretion, the action is criminal. Hammond 
Lumber Co. v. Sailors' Union etc. (C. C. 1909) 167 Fed. 809. On the 
other hand, it is said that the action is civil, Rothschild & Co. v. Steger 
etc. Go. (1912) 256 HL 196, 99 N. E. 920, because its purpose is to 
indemnify the complainant. Costilla etc. Co. v. Allen (1910) 15 N. M. 
528, 110 Pac. 847. A third view is that such actions may embody both 
aspects and that the same proceedings may be both punitive and com- 
pensatory. Ereplih v. Couch Patents Go. (1st C. C. A 1911) 190 Eed. 
565. Under such a doctrine the defendant in the instant case could 
have been held for criminal contempt had the proceedings been in 
proper form. But in proceedings in civil contempt in New York it 
is not only necessary for the plaintiff to show that the injunction was 
founded on a right to equitable relief, see People ex rel. Gaynor v. 
McKane (1894) 78 Hun 154, 28 If. Y. Supp. 981, but is essential under 
the Judiciary Law (N. Y. Consol. Laws c. 30) §§ 770, 773 that the 
defendant's disposition of his property did or was calculated to defeat, 
impede or impair the complainant's rights or remedies. Amendola v. 
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Zema (1916) 93 Misc. 525, 157 N. T. Supp. 273. In view of these 
sections it would seem by implication that although every disposition 
of property might be said to be prima facie calculated to injure the 
creditor's rights, yet the presumption would be rebuttable. Hence it 
would seem that the court in the instant case was correct in the con- 
clusion reached. 

Corporations — Resident Directors — Action by Stockholders. — A 
Delaware Statute provided that at least one director of every corpora- 
tion formed there should be a resident of the State. The plaintiff 
seeks an injunction against the sale of his stock for the non-payment 
of an assessment on the ground that the acts of the directors were 
invalid since none of them was a resident. Held, that despite the 
failure to comply with the statute, the directors were de jure officers 
and their acts valid. Lippman v. Kehoe Stenograph Co. (Del. 1916) 
98 Atl. 943. 

Statutory provisions for resident directors, 2 Comp. Stat. N. J. 
p. i606, § 12; Gen. Stat. Kans. 1909, § 1751, are mandatory and not 
to be overlooked. Horton v. Wilder (1S92) 48 Kan. 222, 29 Pac. 566. 
When, despite the statute, all of the directors are non-residents, they 
would appear to be de facto officers. Of. Mechanics' Naifl Bank v. Burnet 
Mfg. Co. (1880) 32 N. J. Eq. 236; King v. Corp. of Bedford Level 
(1805) 6 East 356. Though, to protect the interests of outsiders dealing 
with the corporation, the acts of de facto officers are valid, Kuser v. 
Wright (1895) 52 N. J. Eq. 825, 31 Atl. 397, a shareholder ought to 
be allowed to attack collaterally the status of the board when its acts 
in matters of internal management affect his property rights and the 
interests of third parties are not at stake. 2 Machen, Modern Cor- 
porations, § 1478; Bottomley's Case (1880) L. E. 16 Ch. Div. 681; 
Peoples' Mutual Ins. Co. v. Westcott (1860) 80 Mass. 440; Moses v. 
Tompkins (1887) 84 Ala. 613, 617; State ex rel. Correy v. Curtis (1874) 
9 3Sfev. 325, 339; contra, Langan v. Francklyn (1892) 29 Abb. K C. 
102, 20 N. T. Supp. 404; Ohio etc. B. B. v. McPherson (1864) 35 
Mo. 13; O'Dea v. Hollywood Cemetery Ass'n. (1908) 154 Cal. 53, 
97 Pac. I. If the stockholder acquiesced in the illegal organization 
of the board he cannot complain. Macon etc. B. B. v. Vason (1876) 
57 6a. 314, 317; Schenectady etc. Co. v. Thatcher (1854) 11 N. T. 
102, 113. But in the principal case there is no evidence of acquiescence 
by the plaintiff and he should have been allowed to insist that the 
business of the corporation be conducted according to law. 

Covenants — Quiet Enjoyment— Nuisance by Another Tenant of the 
Same Lessor. — Plaintiff leased a portion of defendant's building for 
restaurant purposes with the usual covenant by the lessor for quiet 
enjoyment. Later the defendant leased another part of the same 
building to a third person as an auction room, in which auctions were 
so conducted as to cause a nuisance, greatly interfering with the plain- 
tiffs business. The defendant remonstrated with the party but did 
not abate the nuisance and continued to receive rent. Held, the land- 
lord had neither expressly nor impliedly authorized such a conduct 
of the auction business, and hence he was not liable for a breach of 
the covenant for quiet enjoyment. Malzy v. Bichholz [1916] 2 K. B. 
(O. A.) 308. 

Where a lease contains no express covenant for quiet enjoyment 
by the lessee, one will be implied. 1 Tiffany, Landlord and Tenant. 
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§ 79; see 3 Columbia Law Rev. 43. Such a covenant, either express 
or implied, usually extends only to acts authorized by the lessor and 
to the lawful acts of those claiming through or under him or by title 
paramount Playter v. Cunningham (1862) 21 Cal. 229; Abrams v. 
Watson (1877) 59 Ala. 524. Thus the defendant cannot be held liable 
for wrongful acts not done by himself unless the disturber claims from 
the lessor the right or authority to do the acts which cause the dis- 
turbance or nuisance. Williams v. Gabriel [1906] 1 K. B. 155. In 
the principal case, since the nuisance was not of necessity created by 
the contemplated use of the premises, the landlord cannot be said to 
have authorized it simply because it did in fact result from that use. 
Terminal Co. v. Jacobs (1903) 109 Tenn. 727, 72 S. W. 954. Metro- 
politan Sav. Bank v. Manion (1898) 97 Md. 68, 39 Atl. 90. Nor was 
the landlord under a duty to use legal means to abate the nuisance, 
and was not liable because of failure to do so. Jaeger v. Mansions 
Consol. (1903) 87 L. T. 690. Hence it seems he could not be held 
responsible merely because he continued to receive rent from the dis- 
turber. 



Damages — Exemplary— Pleading. — The plaintiff in a suit for personal 
injuries proved wanton and oppressive conduct on the part of the 
defendant's agents and recovered exemplary damages. On appeal, held, 
■exemplary damages are not special damages requiring specific aver- 
ments to warraant their recovery. Indianapolis Bleaching Co. v. 
McMillan (Ind. App. 1916) 113 N. E. 1011. 

Since general damages are the necessary consequences of the defend- 
ant's wrong, they are implied by law, and need not be specially pleaded. 
West Chicago St. B. B. v. Levy (1899) 182 HI. 525, 55 N. E. 554; 
Kennedy v. St. Louis Transit Go. (1903) 103 Mo. App. 1, 78 S. W. 77. 
This rule obtains in actions ex contractu, Laraway v. Perkins (1852) 
10 N. Y. 371, as well as those ex delicto. Kennedy v. St. Louis Transit 
Co., supra. But as special damages are not the necessary result of the 
defendant's wrong, they will not be implied by law, but must be specially 
pleaded to prevent surprise to the defendant at the trial. Chicago etc. 
By. v. Klauber (1881) 9 HI. App. 613; see Brown v. Hannibal & St. 
Joseph B. B. (1889) 99 Mo. 310, 12 S. W. 655; 4 Sedgwick, Damages 
(9th ed.) § 1261; 2 Sutherland, Damages (3rd ed.) § 419. So, where 
statutory double damages are claimed, the plaintiff must allege that 
his action is brought under the statute. Bell v. Norris (1880) 79 Ky. 
48; but cf. Starkweather v. Quigley (N. T. 1876) 7 Hun 26. Since, 
however, knowledge of the law on the part of the defendant is pre- 
sumed, the principal case is in accord with the great weight of authority 
in holding that exemplary damages are general, and need not be 
specifically alleged. Wilkinson v. Drew (1883) 75 Me. 360; Bailroad 
v. Bay (1898) 101 Tenn. 1, 46 S. W. 554; Wood v. American NaVl. 
Bank (1902) 100 Va. 306, 40 S. E. 931; Greeney v. Pennsylvania Water 
Go. (1905) 29 Pa. Super. Ot. 136; contra, (under a statute) Kerone v. 
Block (1910) 144 Mo. App. 575, 129 S. "W. 43. 

Damages — Loss of Profits — Evidence. — Plaintiff, in a suit for personal 
injuries, was allowed, under objection, to testify from memory as to 
his previous profits as a huckster, inasmuch as he kept no books of 
account. Held, the evidence was admissible. Babinowitz v. Hawthorne 
(N. J. 1916) 98 Atl. 315. 
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The case raises an interesting question as to 'when a plaintiff in a 
suit for personal injuries can claim compensation for the loss of profits 
in his business. If the profits depend upon capital invested, good will, 
etc., rather than on the personal efforts of the injured, evidence as to 
the amounts of such profits is inadmissible since such damages are too 
remote from the physical injury. Masterton v. The Tillage of Mount 
Vernon (1874) 58 3ST. Y. 391; Qoodhart v. Pa. B. B. (1896) 177 Pa. 1, 
35 Atl. 191; York v. City of Everton (1906) 121 Mo. App. 640, 97 S. W. 
604. But where the element of personal skill and services is pre- 
dominant in the management of the business, recovery for the loss of 
profits has been allowed, on the analogy of personal earnings. Lund v. 
Tyler (1901) 115 la. 236, 88 N. W. 333; Wallace v. Pa. B. B. (1900) 
195 Pa. 127, 45 Atl. 685; Zronold v. City of New York (1906) 186 
N. T. 40, 78 N. E. 572. It would seem to be the better rule that even 
if the personal element is not predominant, impairment of the earning 
capacity of the injured and Ms loss of time should be compensated; 
and some courts, therefore, have admitted the evidence of the profits not 
as an element of damages, but as an indication of the earning capacity 
of the injured, and of the value of his services, which the jury may or 
may not follow. Heer v. Warren-Scharf A. P. Go. (1903) 118 Wis. 57, 
94 F. W. 789; Chicago, B. I. & P. By. v. Scheinkoenig (1900) 62 Kan. 
57, 61 Pac. 414; see New Jersey Express Co. v. Nichols (1867) 33 
N. J. L. 434. Where the law is settled that such evidence will be 
admitted, the principal case is undoubtedly correct in ruling that the 
fact that the evidence is based on memory rather than on books of 
account affects its reliability rather than its admissibility. Wolfe v. 
Ives (1910) 83 Conn. 174, 76 AtL 526; Llewellyn v. City of WUkes- 
Barre (Pa. 1916) 98 Atl. 886. 

Estoppel — Distribution op Estate — Estoppel op Beneficiary. — This 
was an action by the administratrix who was also beneficiary of an 
estate, against the former administrator to recover premature and 
legally irregular disbursements made by him in order to comply with 
the plaintiff's exhortations that he hasten the settlement of the estate. 
The plaintiff with full knowledge of the facts, permitted the irregular 
disbursements, in ignorance that her legal rights would have justified 
an objection to them. Held, the plaintiff is estopped to assert that 
the disbursements were illegal. Zing v. Stroup (N. M. 1916) 160 Pac. 
367. 

An executor or administrator is personally responsible to the 
aggrieved person for an improper or erroneous payment or distribution. 
Davis v. Bagley (1869) 40 Ga. 181; see Thief s v. Mason (1897) 55 
N. J. Eq. 456, 37 Atl. 455. But where the beneficiary of an estate, 
although in ignorance of his legal rights, actually consents to an 
erroneous disbursement being made, he is estopped from holding the 
executor liable therefor. Colbert v. Daniel (1858) 32 Ala. 314; see 
Matter of Turfler's Estate (1892) 1 Misc. 58, 23 N. T. Supp. 135. 
This is in accordance with the principle that positive acts may be 
ground for an estoppel although done in ignorance of law. Block v. 
Sammons (1900) 37 Ore. 600, 62 Pac. 290; Storrs v. Barker (1822) 
6 Johns. Oh. 166. But such acts will not conclude one from asserting 
a right unless they are unequivocally inconsistent with its assertion. 
Ware v. Gowles (1854) 24 Ala. 446. To raise an estoppel by a mere 
silent acquiescence it is necessary that the parly estopped be aware 
of his own rights, Lammot v. Bowly (Md. 1825) 6 Harr. & J. 500, 525, 
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and that he perceive that the other party is acting upon a mistaken 
notion of his rights. Sumner v. Beaton (1890) 47 Kf. J. Eq. 103, 19 
Atl. 884. Therefore, it seems that the decision in the principal case 
can be supported only in case the beneficiary's positive acts unequivo- 
cally manifested her consent to the irregular 'disbursements made. 

Evidence — Interest op Witness — Employment by Person Financi- 
ally But Not Legally Interested. — In a suit for damages a physician 
testified upon cross examination that he examined the plaintiff in the 
interest of an insurance company. Held, that this testimony was proper 
to show the bias or interest of the witness. Di Tommaso v. Syracuse 
University (1916) 172 App. Div. 34, 158 N. T. Supp. 175, afiPd. 218 
N. T. 640, 112 N. E. 1057. 

The interest of a witness is always proper matter to be brought to 
the attention of the jury as bearing upon the credit to be given his 
testimony, and to this effect the business relations of the witness with, 
or his employment by, a party is admissible matter. 5 Chamberlayne, 
Evidence §§ 3752, 3753; Chicago Gity By. v. Handy (1904) 208 HI. 
81, 69 N. E. 917; Zimmer v. Third Ave. By. (1899) 36 App. Div. 273, 
55 N. T. Supp. 314. It is evident that an employee of the person who 
must in fact bear the loss, although not a party to the suit, is biased to 
that extent and such relation is therefore admissible. Wabash Screen 
Co. v. Black (6 O. O. A. 1903) 126 Eed. 721; Moy Quon v. Furuya Co. 
(1914) 81 Wash. 526, 143 Pac. 99; cf. Flick v. Globe Mfg. Co. (1915) 
172 Iowa 561, 154 Kf. W. 928; Northewestern Fuel Co. v. Minneapolis 
St. By. (Minn. 1916) 159 N. W. 832. The objection that such evidence 
collaterally shows that an insurance company is the real defendant and 
that this is inadmissible and prejudicial, Bodzborski v. American Sugar 
Befining Go. (1914) 210 N. T. 262, 104 N. E. 616, should not keep 
out evidence otherwise proper and valuable. Bandal v. Could (1909) 
225 Pa. 42, 73 Atl. 986; Moy Quon -v. Furuya Co., supra; Wabash 
Screen Go. v. Black, supra. If the insurance company desires to keep 
its interest undisclosed, it need not place its employees upon the stand, 
but it is manifestly unfair to hide their interest if they do testify to aid 
the company. In such a case, the company may usually be protected 
by adequate instructions from the court. 

Executors and Administrators — Statute op Limitations — Set-Off of 
Barred Debt of Legatee. — In an action at law to recover a legacy, the 
executor pleaded as a set-off a debt of the legatee, to which the latter 
set up the Statute of Limitations. Held, the executor has no right at 
law to set off the debt. Kimball v. Scribner (App. Div. 2nd Dept. 1916) 
161 N. T. Supp. 511. See Notes, p. 155. 

Eederal Courts — Jurisdiction. — In a suit brought in a United States 
District Court by a citizen of New Tork against two citizens of Ohio 
and a Canadian corporation jointly, the jurisdiction of the court under 
the Judicial Code of 1912, § 24, U. S. Comp. Stat. (1913) § 991, was 
upheld. Byan v. Ohmer (D. O, S. D. N. T. 1916) 233 Eed. 165. 

The conflict of authority pointed out in the principal case seems to 
be based upon the question whether the purpose of the statute is to be 
permitted to extend it beyond its literal terms. Since the judicial 
power of the United States includes the express classes of cases enu- 
merated in the Constitution, Art. HI, § 2, but is not limited to them, 
see Kansas v. Colorado (1907) 206 U. S. 46, 27 Sup. Ct. 655, its jurisdic- 
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tion over controversies of this nature is to be determined by the reason 
of such jurisdiction, which is to obviate the difficulty of obtaining a 
fair trial where local feelings may prejudice the state court. Cooley, 
Constitutional Law (3rd ed.) 139 ; see 9 Columbia Law Bev. 545. Since 
this reason applies fully to a joint action against citizens of the foreign 
state and an alien, there seems no sound reason why the federal juris- 
diction should not cover such a case. And although the Judicial Code 
as a statute conferring jurisdiction is to be strictly limited^ to its 
express scope, see 2 Sutherland, Statutory Construction (Lewis, 2nd 
ed) § 564, the interpretation of any statute must accord with the 
intent of the legislature enacting it and its meaning may extend 
beyond its literal terms. See Smythe v. Fisk (1874) 90 U. S. 374; 
Hawaii v. Manhichi (1903) 190 U. S. 197, 23 Sup. Ot. 787. From the 
analogy of the phrasing of the classifications in § 24 of the Judicial 
Code to those in Art. ILT, § 2 of the U. S. Constitution, it is evident 
that the Code intends to give to the District Courts whatever original 
jurisdiction the federal judicial system has in eases between individuals 
on the ground of diverse citizenship. The general test that to bring 
within the jurisdiction of the federal courts on this ground a suit in 
which a joint interest is concerned, each of the persons concerned in that 
interest must be competent to sue, or liable to be sued, in those courts. 
Strawbridge v. Gurtiss (1806) 7 XT. S. 267, is fully met in this case. 
Roberts v. Pacific etc. Go. (1900) 104 Fed. 577. The court in the prin- 
cipal case is to be commended for adding its opinion to the authority 
favoring this interpretation. 

Insurance — Creditor's Eights Where Insured Can Change the 
Beneficiary. — The defendant took out a life insurance policy in favor 
of his wife, reserving to himself the right to change the beneficiary. 
The policy had a cash surrender value. Meld, the policy was attachable 
hy a judgment creditor of the insured. Hall v. Hess et al. (Sup. Ct. 
1916) 161 N. T. Supp. 418. 

If, in a life insurance policy in favor of a third party, the insured 
reserves to himself the right to change the beneficiary or assign the 
■policy, the beneficiary gets no vested interest, and the insured has such 
dominion over the policy as to render it properly which his creditors 
can reach. Gavagnaro v. Thompson (1912) 78 Misc. 687, 138 N. Y. 
Supp. 819; In re Herr (D. O. 1910) 182 Fed. 716; but see Thomas v. 
Gochran (1899) 89 Md. 390, 43 Atl. 792. It would seem that in the 
absence of statutory exemption, a policy having a cash surrender 
value would be attachable just as such a policy passes to a trustee under 
the Bankruptcy Law. In re White (2 C. C. A. 1909) 174 Fed. 333. 
On sound reasoning it would follow that where the insured did not 
reserve the right to change the beneficiary, the fact that the policy 
contained a cash surrender clause would not render it available to his 
creditors where the insured was unable to secure the surrender value 
without the consent of the beneficiary. Of. Life Ins. Go. v. Willoug hby 
(1911) 99 Miss. 98, 54 So. 834. A major part of the recent litigation 
in regard to whether insurance policies can be attached by judgment 
creditors involves the interpretation of statutory exemptions. Any 
exception to the general rule that all property of the judgment debtor 
is subject to levy or sale upon execution must be founded upon such 
a statute. Amberg v. Life Ins. Go. (1902) 171 W. T. 314, 63 N. E. 
1111. In construing Domestic Eelations Law (N. T. Consol. Laws c. 
15) § 52, the Hew York courts have said that whether a policy of 
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insurance on the life of a husband in favor of his wife is exempt or not, 
depends on whether or no the contract of insurance was made by or 
for the wife as principal. Bradshaw v. Mutual Life Ins. Go. (1907) 
187 IT. Y. 347, 80 3ST. E. 203. The instant case is in accord with this 
doctrine and seems sound in holding that any presumption that the 
wife was the principal because she paid the premiums is overborne by 
the fact that the judgment debtor reserved to himself the right to 
change the beneficiary without her consent. 

Insurance — Creditor's Eights Where Insured Cannot Change the 
Beneficiary. — The defendant took out a life insurance policy in favor 
of his wife. No right to change the beneficiary was reserved. Held, 
the policy can be attached by a judgment creditor of the insured. Hall 
v. Hess et al. (Sup. Ct. 1916) 161 N. Y. Supp. 418. 

T-n practically every jurisdiction a policy payable to a third party 
and reserving to the insured no right to change the beneficiary gives 
the latter a vested interest, Richards, Insurance (3rd ed.) 79; Life Ins. 
Co. v. Willougliby (1911) 99 Miss. 98, 54 So. 834, and, in the absence 
of any controlling statute, the policy cannot be reached by creditors 
of the insured. Barron v. Brummer (1885) 100 1ST. Y. 372, 3 N. E. 
474. It is urged that in the absence of fraud premiums paid on such 
a policy cannot be attached by the insured's creditors though the 
insured was insolvent when he paid the premiums. Hume v. Bank 
(1888) 128 U. S. 195, 9 Sup. Ct. 41. Admitting that as a matter of 
public policy provision for the future maintenance of a wife should 
be encouraged, yet, as a matter of legal principle, this doctrine seems 
too broad. Clearly, there being no fraud, the premiums paid before 
insolvency are immune. Moreover if the beneficiary were a creditor 
to the extent of the premiums paid, such payments would be support- 
able as valid preferences even though made after insolvency. Mfg. Co. 
v. Piatt (1899) 13 Colo. App. 15, 56 Pac. 209. But when the insured 
is not indebted to the beneficiary, premiums paid after insolvency seem 
to be purely gifts, and to render them unavailable to the insured's 
creditors is to create an exemption by judicial legislation. On the 
other hand, a court which subjects the entire proceeds of the policy to 
attachment, on the ground that the procuring of such insurance is a 
voluntary gift or conveyance, void as against creditors, Fearn v. Ward 
(1886) 80 Ala. 555, 2 So. 114; see Transportation Co. v. Borland (1895) 
53 N. J. Eq. 282, 31 Atl. 272, is unsound, for the creditors have no 
right'to the premiums paid before insolvency and have been defrauded 
only in the amount of the payments made after insolvency. The con- 
clusion reached in the instant case is in accord with the New York 
doctrine. See 17 Columbia Law Rev. 166. 

Insurance Against Liability — Showing Liability in Recovering for 
Settlement After Refusal to Defend. — Waiver.— The defendant 
insured the plaintiff against loss from liability for certain accidents, 
and also agreed to defend or settle any such accident suit even if 
groundless. Upon defendant's refusal to defend an accident suit 
against him, the plaintiff, before trial, settled and sues the defendant 
for its breach in not defending. Held, since the settlement money was 
within the probable cost of defense, plaintiff could recover it, as well 
as attorney's fees, without showing actual liability. Lawrence v. Mass. 
Bonding etc. Go. (Sup. Ct. App. Term, 1916) 160 N". Y. Supp. 883. 
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In general policies undertaking to indemnify against legal liability 
are operative only in case the assured has been under an actual liability. 
Nesson v. U. S. Casualty Co. (1909) 201 Mass. 71, 87 N. E. 191. If 
the assured settles out of court and sues the insurer for the expense 
involved, one view is that the assured's complaint must show his legal 
liability in the suit compromised; White v. Md. Casualty Co. (1910) 
139 App. Div. 179, 123 N. T. Supp. 840; while the other is that the 
assured can recover unless the insurer shows lack of actual liability. 
Butler Bros. v. American Fidelity Co. (1913) 120 Minn. 157, 139 
2T. W. 355. "While it is generally agreed that if the insurer refuses to 
defend suits as provided in the policy, it waives its protection from 
liability except for loss in satisfaction of judgment, St. Louis Beef Co. 
v. Md. Casualty Co. (1906) 201 U. S. 173, 26 Sup. Ct. 400; Mayor, 
Lane & Go. v. Commercial Ins. Go. (1915) 169 App. Div. 772, 155 
N. Y. Supp. 75 ; Butler Bros. v. American Fidelity Co., supra, yet such 
a waiver was held not to relieve the assured of the burden and risk of 
showing his liability in a jurisdiction placing them upon him. Mayor, 
Lane & Go. v. Commercial Ins. Co., supra. However, if the claim of 
the insured were within the policy, it would seem that if he showed 
that the action of a reasonable man, under the circumstances, would 
be to settle for the amount he did, the insurer could not deny that, 
had it fulfilled its obligation, it would have acted in the same manner. 
Hence in the principal case, the insured should recover as damages the 
cost of so acting, regardless of the probable cost of defense. 

Judgment — Consent Judgment? — Opening ok Modifying. — The com- 
plainant moves to set aside a consent judgment against him as adminis- 
trator which failed to provide for the security of the remainderman. 
Held, as complainant failed to overcome the presumption that his 
attorney had authority to consent to judgment and there was no alle- 
gation of fraud nor of mistake other than an error of law, the motion 
must be denied. Gardner v. May (N. C. 1916) 89 S. E. 955. 

A consent judgment has the same force as other judgments and 
carries with it the same presumptions of regularity. Cosier v. Chase 
(1901) 160 Mo. 418, 60 S. W. 1040; State Bank v. Burnett (1909) 151 
111. App. 79. Such a judgment can never be modified except by the 
consent of the parties, for otherwise it. would cease to be the judgment 
agreed upon. Bank of Glade Spring v. McEwen (1912) 160 N. O. 414, 
76 S. E. 222. It may be set aside as a whole, but the circumstances 
under which this will be done are not very clearly defined, see Rogers v. 
U. S. etc. Ins. Co. (1914) 127 Minn. 435, 149 N. W. 671, the relief 
being mainly a matter for the discretion of the court. State Bank v. 
Barnett, supra. It seems that a court seldom interferes except on the 
ground of fraud or accident, Moody v. Wike (1915) 170 N. C. 541, 87 
S. E. 350; cf. Harris v. Musgrave (1888) 72 Tex. 18, 9 S. W. 90, or 
such a mistake as would cause grave injustice or prevent the judgment 
from representing the actual consent of the parties, Prince's Adm'r. v. 
M cLemore (1908) 108 Va. 269, 61 S. E. 802; Wellman v. Bethea (4 
C. C. A 1915) 228 Eed. 882, or because of a pure mistake of law. See 
Wellman v. Bethea, supra. Nor will the judgment be vacated unless 
the complainant has a valid defense, State Bank of Clinton v. Barnett, 
supra, and was without fault in failing to set it up in the previous suit. 
Slappey v. Hodge Bros. (1893) 99 Ala. 300, 13 So. 256. While the 
modern tendency is to grant relief where a complainant's attorney has 
consented to judgment without authority, Williams v. Alexander (1909) 
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90 Ark. 591, 119 S. W. 1130, the lack of authority must be clearly 
proved, for the attorney is presumed to have been duly authorized. 
Teter v. Irwin (1911) 69 W. Va. 200, 71 S. E. 115; see Arnold v. Nye 
(1871) 23 Mich. 286. In refusing relief the principal case illustrates 
the tendency of upper courts to abide by the decision of the trial court, 
unless there has been a clear abuse of discretion. Lundon v. Waddick 
(1896) 98 Iowa 478, 67 N. W. 388. 

Judgment— Equitable Belief to Prevent Double Eecovery. — The 
plaintiff gave the defendant a warranty deed to land owned by a third 
parly. The defendant after o'ccupying the land for a number of years 
learned of the fraud and sued for breach of warranty. After a judg- 
ment in her favor but before execution, the Statute of Limitations ran 
giving her full title by adverse possession. The plaintiff seeks to 
enjoin execution of the judgment. Held, the injunction would issue. 
Mather v..Stokly (1. 0. O. A. 1916) 236 Fed. 124. 

A bill in equity seeking to enjoin the execution of the judgment will 
always be examined with jealous scrutiny, Telford v. Brinkerhoff (1896) 
163 HI. 439, 443, 45 N. E. 156, and the injunction will not issue simply 
because of irregularity in the entry of the judgment. Brady v. Atlantic 
City (1895) 53 K J. Eq. 440, 447, 32 ML 271, but only if the petitioner 
can show merits. Stout v. Slocum (1893) 52 N. J. Eq. 88, 28 AtL 7; 
Kossakowski v. Shuman (1912) 172 111. App. 436. The general rule, 
laid down by Chief Justice Marshall, seems to be that any fact which 
clearly proves it against conscience to execute a judgment, and of 
which the injured party could not avail himself in a court of law, or 
of which he could have availed himself at law but was prevented by 
fraud or accident, unmixed with any fault or negligence in himself, 
will justify application to a court of chancery. Marine Ins. Go. v. 
Hodgson (1813) 7 Oranch 332, 336; National Surety Go. v. State Bank 
cf Humboldt (8 C. C. A. 1903) 120 Fed. 593, 598; New York & Harlem 
B. B. v. Haws (1874) 56 N. T. 175. In the principal case as it is 
against conscience that the defendant should have full title to the 
land and also its full value as damages for the breach of warranty, 
and, while the rule is usually applied to defenses in existence at the 
time of the suit at law, Herbert v. Herbert (1890) 47 N". J. Eq. 11, 15, 
20 AtL 290; N. O. Mutual Prov. Ass'n. v. Edwards (1915) 168 N". C. 
378, 84 S. E. 359, as the plaintiff has a valid defense, through no negli- 
gence of his unavailable before judgment at law, it would seem that 
the court, in dealing with these unusual facts, properly allowed the 
injunction. 

Lease — Soloing Over — Statute op Frauds — Effect of Oral Agree- 
ment on New Tenancy. — A tenant under a written lease for a year 
held over after making an oral agreement for a monthly tenancy. 
After one month he quit the premises and the landlord sued for the 
Tent for the balance of the year. Held, the oral agreement was within 
the Statute of Frauds and the landlord can hold the defendant for 
the year's rent. Walker v. Bumiller (1916) 37 Ohio O. O. 366. 

Where a tenant for a year holds over and is recognized by his 
landlord there is a presumption that he holds for another year subject 
to all the consistent covenants of the old lease. Hyatt v. Griffiths 
(1851) 17 Q. B. 505; Adams v. City of Oohoes (1891) 127 N. Y. 175, 
28 N. E. 25; Baltimore & 0. B. B. v. West (1897) 57 Oh. St. 161, 49 
2T. E. 344. This presumption may be rebutted by proving a contrary 
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intention of the parties, Mayor etc. v. Tyler (1845) 8 Q. B. 95; William- 
son v. Paxton (1868) 59 Ya. 475, even though, no new terms were 
agreed upon. Wedd v. Porter [1916] 2 K. B. 91. An oral lease within 
the Statute of Frauds may be evidence of the rent of the new term, 
Hitt v. Greeser (1897) 71 Mo. App. 206, and may prove any condition 
not inconsistent with the implied tenancy. Reeder v. Sayre (1877) 
70 N. Y. 180; Berrey v. Lindley (1841) 3M.&6. 498, 42 Com. Law B. 
263. In the principal case it was held that to have admitted the oral 
lease would have amounted to abolishing the Statute of Frauds. In 
opposition to this view, it has been argued that by the parol agreement 
the landlord should be estopped to claim a full year's rent. Jones, 
Landlord & Tenant § 210; Leggett v. Louisiana etc. Co. (1908) 134 
Mo. App. 175, 114 S. W. 92. The better view would seem to be that 
the principal case is right in holding the oral lease to be within the 
Statute of Frauds, but that the agreement should nevertheless have 
been admitted as evidence both to rebut the presumption of yearly 
tenancy and to determine the conditions of the actual tenancy. 
Johnson v. Foreman (1891) 40 111. App. 456; Montgomery v. Willis 
(1895) 45 Neb. 434, 63 K. W. 794; Orommelin v. Thies & Go. (1858) 
31 Ala. 412. 

Libel — Publication — Communication to Unauthorized Third Party 
Other Than Addressee. — One Pollard persuaded his son to write the 
defendant for information about the plaintiff. The defendant's 
answer, defaming the plaintiff, and addressed to the son at his home, 
was opened by the father without authority and never shown to the 
son. The plaintiff, on ascertaining the facts, brought suit. Held, 
there was no publication. Powell v. Qelston [1916] 2KB. 615. 

The disseminator of a libelous statement is held to have published 
such libel so as to make himself accountable in a civil suit, if his act or 
default was the proximate cause of the communication of the defama- 
tion. Odgers, Libel & Slander (5th ed) 163. Thus mere negligence 
may cause an actionable publication, Shepheard v. Whitdker (1875) 
10 C. P. 502; Fox v. Broderick (1864) 14 Ir. C. L. 453; Vizetelly v. 
Library [1900] 2 Q. B. 170, though an inadvertent communication 
without negligence or intention to publish will not do so. Emmens v. 
Pottle (1885) 16 Q. B. D. 354. Consequently, a communication occur- 
ring by the unauthorized act of a third party such as a thief, see 
Pullman v. Hill [1891] 1 Q. B. 524; Weir v. Hoss (1844) 6 Ala. 881, 
or an over curious butler, Huth v. Hut h [1915] 3 3L B. 32, has been 
held not to render the defamer liable, though this rule, applied in the 
past only to cases where the letter was intended for the person libeled, 
seems never to have been tested where without the unauthorized act 
there would have been a publication. It has, however, been applied in 
favor of the defendant where there have been unauthorized repetitions 
of a libel, Burdick, Torts (3rd ed.) § 350; 16 Columbia Law Eev. 505, 
seemingly an analagous situation since here also the natural and 
probable consequence of defendant's conduct would be to harm the 
plaintiff but the specific injury done is due to the intervening act of 
a third person. Consequently, as the law now stands, the decision in 
the principal case seems correct. But see Gallon v. Gaylord (Pa. 1834) 
3 Watts 321; McLaughlin v. Schnellbacher (1895) 65 HI. App. 50. It 
would, however, be much better policy to abolish the rule of proximate 
cause in these cases and to compel a defamer regardless of the cir- 
cumstances of the publication to circulate libelous statements only at 
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his peril. The injury to the plaintiff is the important fact. No ques- 
tion of privilege is presented here because the letter was found to have- 
been written maliciously. 

Sales — Purchase Price Payable in Specific Goods — Effect of Non- 
Delivery by Vendee. — The defendant contracted to pay the purchase 
price of goods bought of the vendor in kind, apparently deliverable at 
the vendor's factory, no time being fixed for performance. Held, he 
must deliver the goods in a reasonable time, without demand, and upon 
his failure to do so the vendor's right of action for money becomes 
absolute. Nelson & Wallace v. Gibson (Vt. 1916) 98 Atl. 1006. 

Where the time for performance of a contract to deliver specific 
goods is fixed, no demand on the part of the obligee is necessary to 
convert his right into a money claim, Stearns v. Haven (1844) 16 Vt. 
87; see Frazee v. McOhord (1848) 1 Ind. 224, even if the place of per- 
formance is left undetermined by the contract. Boody v. Rutland etc. 
B. B. (1853) 24 Vt. 660. In such case, the place of delivery is pre- 
sumed to be the residence or shop of the obligor. Campbell v. Clark 
(Super. Ct. Dist. Ark. 1828) 4 Fed. Cas. No. 2355a. On the other, 
hand, it seems to be almost universally law that if no time is fixed, the 
obligor is not in default, and hence the obligee's right to money does 
not become absolute, without demand. Lobdell v. Hopkins (N. Y. 
1826) 5 Cow. 516; Bradley v. Farrington (1842) 4 Ark. *532; Hotch- 
Jeiss v. Newton (1852) 10 Ga. 560; see Frazee v. McChord, supra. In 
any case, however, if the obligor refuse to perform his contract, see 
Ritchie v. Huntington (1871) 7 Elan. 249, or puts it out of his power 
to perform, Laybourn v. Seymour (1893) 53 Minn. 105, 54 N. W. 941, 
no demand will be required, for the law will not compel the doing of a 
useless thing. Since the parties may be said to have contemplated 
performance within a reasonable time in the absence of express stipu- 
lation, cf. Uniform Sales Act § 43 (2), Pers. Prop. Law (B. O. & G. 
Consol. Laws, 1913 Supp. c 41) § 124, (2); Williston Sales 
§ 451, the generally accepted criterion of the courts as to the 
necessity of demand seems unsatisfactory, and the principal case, though 
against the overwhelming weight of authority, is, on principle, correct. 

Statutory Liens — Waiver by Accepting Notes. — The intervenor, 
having a materialman's lien on a vessel, took from the owner nego- 
tiable promissory notes payable after the expiration of the statutory 
period for the enforcement of the lien. The transaction was not 
intended as a waiver of the lien, but to enable the creditor to raise 
funds on the notes until payment of the claim could be arranged. The 
lienor, finding that he could not use the notes, returned them to the 
shipowner. Held, the taking of the notes did not amount to a waiver 
of the lien. The Gurnet (D. O., D. Me., 1916) 235 Fed. 595. 

By the great weight of authority a statutory lien is not waived by 
the acceptance of promissory notes of the debtor. The Crescent (D. O. 
1898) 88 Fed. 298; Delaney Forge & Iron Go. v. The Winnebago 
(1905) 142 Mich. 84; 105 N. W. 527. But in a few jurisdictions the 
taking of such notes is presumed to be in payment of the debt, and 
seemingly in discharge of the lien, unless a contrary intent appears. 
Mehan v. Thompson (1880) 71 Me 492; Quimby v. Burgin (1888) 
148 Mass. 104, 19 N. E. 14; see Garter v. The Byzantium (O. O. 1858) 
5 Fed. Cas. No. 2473. Where the notes are not payable until after 
the period set by statute for the enforcement of the lien, their accept- 
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ance operates as an extension of the time for payment which is incon- 
sistent with the enforcement of the lien. Westinghouse Air Brake Co. 
v. Kan. etc. Ry. (8 0. C. A. 1905) 137 Fed. 26. This rule, however, 
while applicable to the facts of that particular case, would seem too 
broad unless qualified to exclude cases where, as in the instant case, 
the notes were not intended to satisfy the debt or to suspend the lien, 
McLean v. Wiley (1900) 176 Mass. 233, 57 N. E. 347, and the acceptance 
was conditional upon their being discounted. See Mehan v. Thomp- 
son, supra. 

Stocks — Situs — Service by Publication. — The complainants were 
stockholderein both a domestic and a foreign corporation. The domes- 
tic corporation held stock in the foreign corporation, and the foreign 
in the domestic. This latter stock, held in the domestic corporation, 
had been conveyed by the foreign corporation to the testator of the 
individual defendant; and complainants, alleging the transfer to have 
been fraudulent, filed a bill in equity to compel restitution to the foreign 
corporation of the stock of the domestic corporation. The court held 
that an order directing service on the individual defendant by publi- 
cation was properly granted, under § 438, subd. 5, of the Code of Civil 
Procedure, as the stock in the domestic corporation was a res within 
the state which could be dealt with in this action. Holmes v. Camp 
(1916) 56 N. T. L. J. 1033. See Notes, p. 151. 

Suretyship — Distinguished From Guaranty — Termination op Lia- 
bility of Surety by Giving Notice. — The defendant was surety on a 
bond for the faithful performance by the principal of his duties to the 
plaintiff in making and reporting collections. Held, the defendant's 
liability terminated a reasonable time after giving notice to the plain- 
tiff. Ricketson v. Lizotte et ux. (Vt. 1916) 98 Atl. 801. 

The undertaking of a surety is original and primary, while that 
of a guarantor is collateral and secondary. Northern State Bank v. 
Bellamy (1910) 19 N. D. 509, 125 N. W. 888; Conduitt v. Ryan (1891) 
3 Sid. App. 1, 29 N. E. 160; 1 Brandt, Suretyship & Guaranty (3rd 
ed.) § 2; Pingrey, Suretyship & Guaranty (2nd ed.) § 4. The surety 
promises to pay if the principal does not; the guarantor, if he cannot. 
Mcintosh-Huntington Co. v. Reed (C. C. 1898) 89 Fed. 464. Because 
of this distinction notice of the default of the principal, Young v. 
Merle etc. Co. (Lid. 1915) 110 N. E. 669, and of the acceptance of the 
contract, when the offer proceeds from the guarantor and is founded on 
no independent consideration, Davis Sewing Machine Co. v. Richards 
(1885) 115 U. S. 524, 6 Sup. Ct. 173, must be given to the guarantors, 
but in no case is the surety entitled to either. Town of Sullivan v. 
Cluggage (1898) 21 Ind. App. 667, 52 N. E. 110; Hall v. Weaver 
(C. C. 1888) 34 Fed. 104. A surety is liable at once if the principal 
debtor does not pay, see Hartley Silk Mfg. Go. v. Berg (1911) 48 Pa. 
Super. Ct. 419, but to hold the guarantor, the guarantee must show 
that he has used due diligence to collect the debt from the principal. 
Piedmont etc. Co. v. Morris (1890) 86 Va. 941, 11 S. E. 883. A con- 
tinuing guaranty, even though under seal, is but an offer and may be 
revoked as to future transactions at any time. Jordan v. Dobbins 
(1877) 122 Mass. 168. Although, in general, a surety cannot release 
himself from liability merely by giving notice to the obligee, Crane v. 
Newall (1824) 19 Mass. 612; Ripley Bldg. Co. v. Goors (1906) 37 Colo. 
78, 84 Pac. 817, by the weight of authority the rule is otherwise in 
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cases of continuing suretyship. Emery v. Baltz (1884) 94 N. Y. 408; 
Jendevine v. Rose (1877) 36 Mich. 54; contra, Saint v. Wheeler etc. 
Mfg. Co. (1892) 95 Ala. 362, 10 So. 539. Since the defendant's obliga- 
tion in the principal case was in the nature of continuing suretyship 
the decision of the court seems correct. 

Taxation — Corporation Excise Tax Law op 1909 — "Net Income". — 
In. 1905, the defendant corporation conveyed mining lands to another 
corporation, taking stock in payment. This stock was entered and 
carried on the books at a valuation of $1 per share, though its true 
value was much greater. The defendant held the stock until 1911, 
during which time it was constantly increasing in value, but no return 
of the increased value had been made. In that year 112,490 shares 
were sold for $6,749,400. The government claimed that the proceeds 
of the sale less the book-entry value were a part of the taxable income 
for 1911. Held, for the defendant. Neither the proceeds of such 
sale, nor an increase in the book value of assets of a corporation, are 
a part of gross income received during the year; the proceeds of the 
sale are merely capital in a changed form. United States v. Guggen- 
heim Exploration Go. (D. 0., S. D. N. T., 1917), 56 N. T. L. J. 1367. 
The capital stock of a corporation organized in 1903, for the purpose 
of cutting timber and manufacturing it into lumber, consisted chiefly 
of timber lands entered on the books at their purchase price, $20 per 
acre. By December 31st, 1908, the value of the land had increased 
to $40 per acre, but no entry of this increase had been made in the 
books of the corporation. In making its return for the year 1909, under 
the Corporation Excise Tax Law of 1909 which taxed net income, the 
corporation in good faith fixed the true value of its timber land at $40 
per acre, and deducted this sum from gross income in order to arrive 
at net income. The defendant, the Commissioner of Internal Revenue, 
restored $20 of that amount on the ground that the only deduction 
authorized was the $20 entered and carried on the books as the pur- 
chase price. This additional tax was paid under protest and this action 
brought to recover it. Held, for the plaintiff, since the appreciation 
accruing before January 1st, 1909, the date when the statute took effect, 
is not taxable income, but is a part of the capital assets which existed 
at the beginning of the tax year 1909. Doyle v. Mitchell Bros. Go. 
(6 C. C. A. 1916) 235 Fed. 686. See Notes, p. 149. 



